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8 USTR, “Findings of the Investigation into China’s Acts, Policies, and Practices related to Technology Transfer,
Intellectual Property, and Innovation under Section 301 of the Trade Act of 1974, March 22, 2018 (updated on
November 20, 2018) (hereinafter, Section 301 Report).
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TAD/TC/WP(2018)8/FINAL,14 January 2019 (hereinafter, OECD Working Party Report).
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6 Ibid., p. 4.
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11 Section 301 Report, supra note 3, pp. 19-47.

R pEIMAEEE TRIBIESEDOLEY THD (BRI LOFHEBITEES) .
“...China shall ensure that the distribution of import licences, quotas, tariff-rate quotas, or any other means of
approval for importation, the right of importation or investment by national and sub-national authorities, is not
conditioned on: ... performance requirements of any kind, such as local content, offsets, the transfer of technology,
export performance or the conduct of research and development in China.”

B JIE - EFE e8¢ (3£ 10) | 45 H ; OECD Working Party Report, supra note 4, p. 31; James Bacchus et
al., “Disciplining China’s Trade Practices at the WTO”, Cato Institute Policy Analysis Series, No. 856 (November
15, 2018) (hereinafter, Cato Institute Policy Analysis Paper), p. 24.
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“Article 2.3: Administrative and Licensing Requirements and Processes

1. Neither Party shall adopt or maintain administrative and licensing requirements and processes that require or
pressure technology transfer from persons of the other Party to its persons.
2. Neither Party shall require or pressure, formally or informally, persons of the other Party to transfer
technology to its persons as a condition for, inter alia:
(a) approving any administrative or licensing requirements;
(b) operating in the jurisdiction of the Party or otherwise having access to the Party’s market; or
(c) receiving or continuing to receive any advantages conferred by the Party.
3. Neither Party shall require or pressure, formally or informally, persons of the other Party to use or favor
technology that is owned by or licensed to its persons as a condition for, inter alia:
(a) approving any administrative or licensing requirements;
(b) operating in the jurisdiction of the Party, or otherwise having access to the Party’s market; or
(c) receiving or continuing to receive any advantages conferred by the Party.
4. The Parties shall make their administrative and licensing requirements and processes transparent.
5. The Parties shall not require or pressure foreign persons to disclose sensitive technical information not
necessary to show conformity with the relevant administrative or regulatory requirements.
6. The Parties shall protect the confidentiality of any sensitive technical information disclosed by foreign
persons during any administrative, regulatory, or other review processes.”
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17 Section 301 Report, supra note 3, pp. 62-152.
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“A Party shall not support or direct the outbound foreign direct investment activities of its persons aimed at
acquiring foreign technology with respect to sectors and industries targeted by its industrial plans that create
distortion.”

19 UNCTAD, “World Investment Report 2020: International Production Beyond the Pandemic”,
UNCTAD/WIR/2020 (June 2020), pp. 98-99.
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21 Section 301 Report, supra note 3, pp. 153-176.

22 Cato Institute Policy Analysis Paper, supra note 13, pp. 22-24.
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International Law in Cyberspace and Beyond”, EJIL:Talk! (January 5, 2021), https://www.ejiltalk.org/old-habits-
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beyond/?utm_source=mailpoet&utm_medium=email&utm_campaign=ejil-talk-newsletter-post-title_2 & M,

24 https://obamawhitehouse.archives.gov/the-press-office/2015/09/25/fact-sheet-president-xi-jinpings-state-visit-
united-states.
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